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Harvested material and 
directly-obtained products 

 

The UPOV 1991 Convention has extended the scope of protection to harvested material of the 

protected variety, provided this harvested material is obtained through the unauthorized use of 

propagating material of the protected variety and unless the breeder has had reasonable 

opportunity to exercise his right in relation to the said propagating material. 

Euroseeds believes “unauthorized use” does not only refer to use without the consent of the plant 

breeders’ right holder but also to any other unauthorized use such as breach of contract. 

Euroseeds understands that the “reasonable opportunity” as stipulated in the UPOV Convention 

does not oblige the breeder to protect his variety in all UPOV member states where his variety 

might be marketed or produced. Similarly, that “reasonable opportunity” does not oblige the 

breeder to exercise his rights in respect of the propagating material in the countries where his 

varieties are protected. 

This understanding can also be derived from the words “his right”. Considering that ‘his right” is 

placed in an article describing the scope of the plant breeders’ right this should be interpreted as 

“his plant breeder’s right”. Further, as the plant breeders’ right is a territorially limited right, it 

only relates to the plant breeders’ right granted in the territory of the specific UPOV member the 

law of which contains the provision regarding har- vested material and not to any other rights 

covered by other national or foreign laws. Consequently, “his right” does not refer to plant 

breeders’ rights in other territories. 

The UPOV 1991 Convention also provides for the possibility to extend plant breeders’ rights 

protection to products made directly from harvested material of the protected variety provided 

that said products are obtained through the unauthorized use of the harvested material of the 

protected variety and unless the breeder has had reasonable opportunity to exercise his right in 

relation to the said harvested material. Also, in this case, it should be clear that the same 
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interpretation should be adopted as regards the concepts of “unauthorized use”, “reasonable 

opportunity” and “his right”. 

Euroseeds urges national authorities and the European Union to provide for such an extension in 

their national laws and in EU law respectively.  
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